
 

Some examples of ISDS challenges to environment regulation in 

free trade agreements 

 

1. ISDS cases have resulted in the roll-back of environmental protections 

and demonstrated the potential for ISDS to restrict a state’s authority to 
regulate on behalf of citizen welfare. In the first of two ISDS claims that 

Swedish energy firm Vattenfall brought against Germany, the company 

sought $1.9 billion in damages for permit delays related to the 
construction of a coal-fired power plant in Hamburg.  In a settlement, 

Germany agreed to waive the environmental obligations embedded in 
Vattenfall’s permits, and waived the company’s obligations to 

mitigate the coal-plant’s environmental impacts on the Elbe River. 
http://www.iisd.org/sites/default/files/publications/state-of-play-vattenfall-vs-germany-

II-leaving-german-public-dark-en.pdf  

 

i) Chevron v. Ecuador: See video about the TPP which also tells the 

appalling story of Chevron v. Ecuador, in which oil giant Chevron 

repeatedly counter-sued the Ecuadorian Government in ISDS tribunals 

and international courts over 22 years because an Ecuadorian court 

ordered Chevron to pay for the massive oil pollution caused by its 

operations in the Ecuadorian rain forest. (See the video)    
http://www.counterpunch.org/2015/09/16/ecuador-vs-chevron-by-way-of-

canada/ 

The long Chevron vs Ecuador case has relevance to Australia’s tobacco 

plain packaging fight against Philip Morris. In Singapore, at a cost of $50 

million, Australia won the plain packaging ISDS case against Philip Morris 

on a technicality, but now Philip Morris has initiated a claim against 

Australia in the WTO Court in Europe. More millions to spend defending 

our public interest laws and no guarantee that costs will be awarded if we 

win these cases.  

 

ii) Renco Group Inc used ISDS to demand $800 million from Peru’s 

taxpayers and to derail a U.S. court case seeking compensation for 

children in La Oroya injured by toxic contamination:    
http://www.citizen.org/documents/peru-tpp-investment-memo.pdf  

 

iii) An American company used ISDS in the North American Free trade 

Agreement to sue  the Canadian government for more than $250 million 
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over Quebec's moratorium on hydraulic fracking   
http://www.cbc.ca/news/business/ottawa-sued-over-quebec-fracking-ban-1.1140918  

 

iv) Mining company Pacific Rim, now owned by Australian/Canadian 

OceanaGold, is suing El Salvador under ISDS for halting gold mining in 

the upper catchment of El Salvador’s last source of clean water. 
http://www.theguardian.com/commentisfree/2014/oct/03/australian-mining-is-

poisoning-el-salvador-it-could-soon-send-it-broke-too 

 

v) Ethyl Corporation v.s. Government of Canada: Now Investors Can Use 

NAFTA to Challenge Environmental Safeguards: 
http://www.citizen.org/trade/article_redirect.cfm?ID=6221  

 

vi) S D Myers vs Canada: U.S. waste treatment company S D Myers 

challenges Canadian ban of toxic PCB exports. This ban was compliant 

with the multilateral environmental treaty on toxic waste trade November 

2000. The NAFTA ISDS tribunal dismisses S.D. Myers claim of 

expropriation, but upholds claims of discrimination and equates this 

violation with a violation of the minimum standard of treatment required 

by international law. Canada loses and pays out $4.8 million.  
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-

domaines/disp-diff/SDM.aspx?lang=eng  

 

vii) Sunbelt Water v. British Columbia, Canada. Sunbelt brought a claim 

against Canada for the loss of potential future earnings from bottled water 

exports, due to a change in Canadian government policy regarding water 

resource exports. Sunbelt water is suing British Columbia for $10.5 

billion! Claims of this kind under ISDS could ultimately deter a country 

from passing legislation to protect natural resources.  
http://www.cbc.ca/news/canada/u-s-firm-sues-canada-for-10-5-billion-over-water-

1.180821  

 

viii) Metalclad vs Mexico:  US waste management company Metalclad 

sued the Mexican Government for losses after a Mexican State 

Government (San Luis Potosi) refused permits for Metalclad to continue 

operating a waste dump that was polluting a town’s water supply.   This 

case demonstrates that Federal governments have often been willing to 

"lose" ISDS cases brought against State or local governments in order to 

discipline them because they have adopted progressive social and 

environmental policies.  Where federal governments do not have the legal 
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or political power to reverse such legislation, they can allow the "external" 

intervention of ISDS to act on its behalf.  From the very beginning the 

federal government of Mexico supported Metalclad's investment project 

and attempted to force the state of San Luis Potosi to reverse its ban. 

Though the NAFTA ruling against Mexico means that the federal 

government must pay compensation to Metalclad, the federal government 

can still treat it as a "victory" against its State Government and a warning 

to other states.  The ISDS tribunal found in favour of Metalclad and 

awarded the company $15 million   https://solidarity-us.org/node/977 

  https://en.wikipedia.org/wiki/Metalclad  

 

ix) Costa Rica and other Central American nations http://fpif.org/free-

trade-done-central-america/  
 
a. Costa Rica sued for trying to protect endangered sea turtle nesting 

sites: Costa Rica was sued under ISDS provisions in the Central America 
Free Trade Agreement by real estate developers Spence International 

Developments because the Costa Rican government ‘deprived the 
Claimants of their right to take timely advantage of the unique 

development opportunity that had presented itself just as the takings 
were about to commence’. ISDS challenges are not just for compensation 

but also include punitive claims for loss of estimated future profits. In 
their decision process, ISDS tribunals do not take emerging environment 

or social issues into account – just the terms for investment contained in 
the free trade agreement, which may be years old.   

 
b. Harken Costa Rica Holdings obtained a concession agreement to drill 

for oil off Costa Rica’s Caribbean coast. Drilling was contingent on the 

outcome of an environmental assessment. The Costa Rican government 
reviewed the assessment and determined that Harken’s application for 

permission to drill was incompatible with the country’s environmental law. 
In response, Harken Costa Rica tried to bring an international suit against 

the Costa Rican government. Harken demanded more than $57 billion in 
compensation, almost 3 times the country’s GDP. Under the terms of the 

contractual agreement, however, the Government exercised its right to 
keep the case in Costa Rica before accepting international arbitration. This 

case will most likely proceed to an offshore ISDS tribunal for reolution.     
 

c. German investor, Reinhard Unglaube, has commenced arbitration 
against Costa Rica over its refusal to grant appropriate permits to extend 

his eco-tourist hotel complex in Playa Grande, Costa Rica. Costa Rican 
authorities have refused to issue the permits citing the project’s proximity 

to the Las Baulas de Guanacaste National Marine Park, home to the 

nesting site of the leatherback turtle, currently in critical danger of 
extinction. Ongoing. 
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